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GR CASE NO: 5004/2013 

PROSECUTOR: STATE OF ASSAM 
ACCUSED: MD AMIR ALI & ANR 

 
TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

GR CASE NO. 5004 of 2013 

(Arising out of Rangapara PS Case No 169/2013) 

U/S 379 r/w 34 IPC 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED: 1.) MD AMIR ALI 

             2.) SRI RAJU GHOSH 

      

PRESENT:     Ms Meenakshi Sarmah, AJS 

  Judicial Magistrate First Class  

Tezpur 

 

APPEARED: 

 

ADVOCATE FOR THE PROSECUTION: SHRI J ADHIKARI 

ADVOCATE FOR THE ACCUSED: SRI NCD GOSWAMI & MD I A ANSARI 

CHARGE FRAMED ON: 13/8/2014 

EVIDENCE RECORDED ON: 20/09/2014, 1/11/2014, 8/12/2014, 10/3/2015  

      17/4/2015 & 18/5/2015 

ARGUMENT HEARD ON: 10/6/2015 

JUDGMENT DELIVERED ON: 24/06/2015 
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 J U D G M E N T 

 

1. The prosecution in this case was launched by the lodging of an ejahar with 

the Officer in Charge of the Rangapara Police Station by Md Abdul Malek 

(hereinafter referred as informant) on 16/12/2013 to the effect that 

on 15/12/2013 at around 5 pm when he had tied his cow in the field, then 

Md Amir Ali (hereinafter referred to as accused person)  committed 

theft of the said cow and when he was about to take the aforesaid car in 

the vehicle no AS-12E-7475 belonging to Sri Raju Ghosh (hereinafter 

referred to as accused person) the nearby people caught them red 

handed and handed over to the Missamari police. The informant further 

stated that along with his cow, the stolen cow of a person named Abdul 

Barek was also found.  

 

2. Upon receipt of the ejahar the police registered Rangapara Police Station 

Case No 169/2013 under section 379 r/w 34 of the Indian Penal Code (IPC) 

and entrusted SI B Barman to investigate the case. The I/O visisted the 

place of occurrence, recorded the statement of the witnesses, seized the 

stolen goods and forwarded the accused person to the Court. After 

completion of the investigation the police submitted chargesheet against 

the accused person, under section 379 r/w 34 IPC. 

 

3. The said accused persons entered trial and after furnishing the accused 

persons  with the copies of the relevant documents as required under 

section 207 CrPC and upon finding sufficient materials against the accused 

persons, formal charges was framed against the said accused persons 

under section 379 r/w 34 IPC. Charges under the said sections were read 

over and explained to the accused persons to which they pleaded not guilty 

and claimed to be tried. 
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4. In course of trial, prosecution examined the eight witnesses and exhibited 

six documents in support of its case.  

 

 

5. Since there were incriminating materials against the accused persons they 

were examined under section 313 CrPC. Defence plea was of complete 

denial of any guilt and defence examined none on its behalf.  

 

6. Upon hearing and on perusal of record I have framed the following points 

for determination,- 

 

 

(i.) Whether the accused persons on 15/12/2013 at around 

5 pm dishonestly took away the cows of the informant 

and that of Abdul Barek out of their possession without 

their consent in order to such taking in furtherance of 

their common intention and thereby committed offence 

under section 379 r/w 34 IPC? 

 

7. I have heard the learned Asst PP and the learned counsel on behalf of the 

aforesaid accused persons. The learned counsel for the accused persons 

had prayed to acquit the accused person as there are no materials against 

them. 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

8. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. 

 

9. PW 1, Abdul Malek (hereinafter referred to as PW 1) had stated in 

his evidence that in the month of December, 2013 when he along with his 
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nearby neigbour had gone to get back their cows from the field, they found 

that the cows missing from the said field and in spite of searching the cows 

they did not found them. Thereafter on the next day they have found the 

stolen cows in a vehicle parked at Thekerajuli. The police then came and 

took away the accused persons. Then PW 1 went to the police station and 

lodged this case. He proved Exhibit 1 as the ejahar and Exhibit 2 as the 

seizure list made while the stolen cows were seized from the accused 

persons.  

 

10. In his cross examination PW 1, had stated that the distance between 

his place of residence and Thekerajuli is almost 1-1.5 kms. He further 

stated that he had not filed this case on the same day when the cows were 

stolen. He also stated that he had stated before his village headman about 

his cows getting stolen. Exhibit 1 was written by a person staying near 

Rangapara PS as per PW 1’s examination. He stated that he had not given 

detail description of his stolen cows and that of the other person in Exhibit 

1. He further stated that on the next date of the alleged theft when he had 

gone to Thekerajuli, he saw a crowd gathering around a vehicle prior to his 

reaching the staid place. he also stated that while he was going towards 

Thekerajuli and reached the house of a person named Ujjal, then the 

village headman of his village called him and informed him that the stolen 

cows were getting loaded near a school in Thekerjuli and then when he 

reached the place of occurrence, he found his cows already loaded in the 

vehicle and then he identified those cows to be his. He stated that the 

Rangapara police had seized the cows from the Missamari PS and PW 1 had 

signed Exhibit 2 in the Rangapara PS; however he is not aware as to what 

was written in Exhibit 1. He stated that he knows that the accuse Raju 

Ghosh is a driver by profession; however he is not aware who drives the 

vehicle from where the stolen cows were caught red handed.  

 

11. PW 2, Abdul Hussain( hereinafter referred to as PW 2) had stated in 

his evidence that the alleged incident took place in the month of December, 
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2013 at about 10-10:30 am when he heard hue and cry near the Thekarjuli 

LP School. Thereafter when he reached near the place of occurrence he 

saw two cows were there in a small vehicle and verbal argument was going 

on between a person named Malek and the driver of the said vehicle. The 

person named Malek was stating that the cows belong to him and the 

driver of the said vehicle was stating that he is only a daily transport vehicle 

driver who gives vehicle on rent.  The accused Raju Ghosh told that a 

person came with cows and when he told that person only when receipt is 

taken for the rented car, he can take the cows in the rented vehicle. 

Thereafter when the said person did not return back along with the receipt, 

people gathered around the said vehicle and the said accused tried to run 

away out of fear; however the public caught him and handed over to the 

police. The police then apprehended the thieves and seized the stolen 

cows. He proved Exhibit 2 as the seizure list. 

 

12. In his cross examination PW 2, had stated that the accused used to 

frequently rides rented vehicles in the said route. He stated that the 

accused Rajesh Ghosh was only waiting near the vehicle because he was 

reluctant to take the cows without receipt. However PW 2 is not aware who 

is the real owner of the cows and from the cows were brought.   

 

13. PW 3,  Md Hafiz Ali (hereinafter referred to as PW 3) had stated in 

his evidence that he knows the accused person Rajesh Ghosh .The alleged 

incident took place in 2013 however he do not remember the exact date of 

the alleged incident. The said alleged incident took place at around 8-9 am 

near the Thekerajuli LP School. On that day someone from his village 

informed him about a crowd gathering in the above mention place. When 

he went to the said place he saw a Bolero Pick Up vehicle where two cows 

were kept. Thereafter he asked the accused Rajesh Ghosh about what had 

happened. Then accused Rajesh Ghosh informed him that he has come 

with the said vehicle on the basis of rent and had sent the owner of the 

cow to bring the receipt. Since there was a huge gathering and the said 
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owner did not returned back then two persons amongst the crowd informed 

him that the said owner had absconded in the jungle  and two three 

persons caught him and brought him in the said place. In the meantime the 

OC of the concerned PS came to the spot and took away the vehicle along 

with the cows and the accused persons. However he do know as to who 

had informed the police. He proved Exhibit 2 as the seizure list.   

 

14. In his cross examination PW 3  had stated in his evidence that he do 

know who is the real owner of the cows and also do not know how the 

cows came in that place. Accused Rajesh Ghosh is a driver and he 

frequently travels and takes the route of the particular locality for his 

business. He has signed Exhibit 2 at Rangapara PS since he has seen the 

cows which had been seized by the police in connection with this case. He 

has not seen the cows in the Rangapara PS. He only knows this much 

about the said incident.  

 

15. PW 4, Md Sahid Ansari (hereinafter referred to as PW 4) had stated 

in his evidence that while he was at Bhusuri centre someone called him and 

informed him that some matter with regard to vehicle rents have arose at 

Thekerajuli and thereafter PW 4 reached the place of occurrence. 

Thereafter when he reached the place of occurrence he saw two cows in 

the rented vehicle but he was not aware whose cows was it. Then PW 4 

asked the accused Rajesh Ghosh what had happened than the said accused 

told that he had denied to take the cows in the rented vehicle without any 

kind of receipt. Then police came and seized away the stolen cows and the 

vehicles. He proved Exhibit 2 as the seizure list.  

 

16. In his cross examination PW 4 had stated that since the accused 

Rajesh Ghosh had a dispute with regard to rent and receipt of the rented 

vehicle that is why crowd gathered around the vehicle. He also stated that 

crowd was already present prior to his arrival at the said place.  



Page 7 of 12 

 
GR CASE NO: 5004/2013 

PROSECUTOR: STATE OF ASSAM 
ACCUSED: MD AMIR ALI & ANR 

 
TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

 

17. PW 5, Sri Rajen Saikia (hereinafter referred to as PW 5) had stated 

in his evidence that cows were seized from the accused persons who was 

caught by the public. He proved Exhibit 2 as the seizure list. 

 

18. In his cross examination PW 5 had stated that the Rangapara police 

had seized the cows from the Missamari PS.  

 

19. PW 6, Sri Papu Das (hereinafter referred to as PW 6) had stated in 

his evidence that stolen cows were seized from some thieves which was 

caught by the public and handed over to the police. He proved Exhibit 2 as 

the seizure list. 

 

20. In his cross examination PW 6 had stated that the Rangapara police 

had seized the cows from the Missamari PS.  

 

 

21. PW 7, Abdul Kadir (hereinafter referred to as PW 7) had stated in his 

evidence that on the date of the alleged incident, while he was in Tezpur 

one Tajmour called him and told him that his brother’s cows were stolen 

and the cows along with the thieves were found and kept with the police. 

Thereafter he had gone to the Rangapara PS, and found the cows and also 

saw the accused persons. He proved Exhibit 2 as the seizure list.  

 

22. In his cross examination PW 7 had stated that he has no knowledge 

about the alleged incident. He had never made any statement before the 

police. He is not aware what is written in Exhibit 2. 

 

23. PW 8, Sri Bipul Barman (hereinafter referred to as PW 8) is the 

investigating officer of this case. his evidence is merely formal in nature. He 

proved Exhibit 2 as the seizure list seizing the stolen cows, Exhibit 3 as the 

seizure list seizing the vehicle, Exhibit 4 as the zimmanama, Exhibit 5 as 

another seizure list and Exhibit 6 as the chargesheet.  
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24. Perusing the evidences on record, it has come out clear that the informant 

had filed this case only after the stolen cows were recovered. Although he 

had mentioned in Exhibit 1 that his cows were stolen from the field by the 

accused Amir Ali and thereafter taken in a vehicle; however in his evidence 

PW 1 had clearly stated that when he went to the field to get back his 

cows, he found his cows missing and next day he found his cows in a 

vehicle at Thekerajuli. Therefore on what basis he had stated that the 

accused Md Amir Ali had only stolen his cows is quite questionable. Further 

the other witnesses examined by the prosecution had nowhere uttered a 

single word implicating that the accused Md Amir Ali had been alleged in 

this theft.  

 

25. With regard to the accused Raju Ghosh, all the witnesses have stated that 

he is a regular driver of rented vehicle in the particular route and all the 

witnesses have clearly stated that the said accused Raju Ghosh was only 

waiting for the owner of the cows to bring the receipt so that the vehicle 

can be taken on rent on the date of the alleged incident. Nowhere anything 

adverse is found against the said accused Raju Ghosh which could remotely 

also suggest that his involvement is there in this particular incident.  

 

26. The prosecution witnesses though have stated that the police had 

apprehended the thieves who had ran away in the jungle but none of the 

witnesses have stated that the aforesaid accused persons of this case were 

only apprehended by the police. Although PW 7 had stated that the police 

had seized the cows from the accused Raju Ghosh but it is quite clear from 

the evidences of the other nearby person present at the time of incident 

who are examined as witnesses, that the said accused Raju Ghosh was 

waiting for the owner of the cows to get the receipt so that he can take 

them on rent. But when the said owner did not return back and hue and 

cry arose at that time, the public and police apprehended the accused Raju 

Ghosh who was only found waiting there at that time.  



Page 9 of 12 

 
GR CASE NO: 5004/2013 

PROSECUTOR: STATE OF ASSAM 
ACCUSED: MD AMIR ALI & ANR 

 
TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

 

27. Thus from the discussion made above it has come out clear that there is no 

clear and strong evidences on record that could prove the guilt of the 

accused persons beyond all reasonable doubt. Further the accused Raju 

Ghosh is a professional driver and there is nothing on record which could 

show that the said accused along with Md Amir Ali had common intention 

to commit theft of the stolen cows of the informant and one Abdul Barek. 

 

28. Therefore on the basis of the above documents on record, it has come out 

clear that the prosecution had failed to prove the guilt of the accused 

beyond reasonable doubt.  

 

29. DECISION:  The prosecution has failed to prove that the accused persons 

have committed the alleged offence of theft in furtherance of their common 

intention at the relevant time as alleged in the ejahar; as such the point for 

determination is answered in the negative, in favour of the accused 

persons. 

 

 

ORDER 

 

30. In view of the discussions made above and the decision reached in the 

foregoing points for determination it is held that the prosecution has failed 

to prove the charges against the accused persons ; as such the accused 

persons are acquitted from the charge under section 379 r/w 34  IPC and 

are set at liberty.  

31. The bail bond of the accused persons and their surety shall remain in force 

for six months from today.  
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32. The interim zimma given in connection with this case is thereby made 

absolute and any articles seized in connection with this case should be 

return to the rightful owner after proper verification.  

 

33.  The case is disposed of on contest without cost.  

 

Given under my hand and seal of this court on this 24th day of 

June, 2015 at Tezpur.   

 

 

 

      (Ms Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS  

1. EJAHAR 

2. SEIZURE LIST OF COW 

3. SEIZURE LIST OF COW 

4. SEIZURE LIST OF VEHICLE 

5. CHARGESHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHBITS 

NONE 

 

PROSECUTION WITNESSES: 

1. ABDUL MALEK 

2. ABDUL HUSSAIN 

3. MD HAFIZ ALI 

4. MD SAHID ANSARI 

5. SRI RAJEN SAIKIA 

6. SRI PAPU DAS 

7. ABDUL KADIR 

8. SRI BIPUL RAHMAN 

 

DEFENCE WITNESS 

NONE 
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COURT WITNESSES 

NONE 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur. 

 

 

 


